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ABSTRACT

The judiciary can play an important role in practically executing the arbitration process and in
encouraging the litigants to adopt the process of arbitration in a speedy and cost-effective manner. The
legal profession has to accept business and market needs, equip themselves with the knowledge and skills
of mediation, and develop professional capacity in the field of ADR as this is a major requirement for
modern-day clients. The Constitution of the Islamic Republic of Pakistan under Article 37 is mandated to
ensure inexpensive and expeditious justice. The use of ADR is defiantly one of the best possible options to
resolve disputes expeditiously and restore the confidence of the people in the judicial system. ADR
provides an alternative to litigants to settle their disputes by avoiding lengthy, multiple, and cost-oriented
proceedings. ADR has proven to be the best method for resolving disputes so efforts should be made by
the Bench and the Bar for referring the matter to ADR as provided in the above laws.
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INTRODUCTION

Many citizens in Pakistan have been lost their trust over the country’s courts. According to the National
Judicial Policy Making Committee (NJPMC) that over two million cases were pending in the courts
including the apex court, federal court, sharia court, high courts and the district judiciary. There is only
84, 314 cases are pending in the Punjab’s Lahore high court (The news, 2020). It appears that there is no
functioning justice system, and resolution of conflicts is particularly problematic. Justice system distrust
has a significant impact on societal governance. Alternative dispute resolution is a non-binding method of
resolving conflict with a third party. ADR generally refers to all out-of-court conflict resolution
procedures. ADR procedures differ from litigation in that they derive their legality and effectiveness from
the parties' agreement. Negotiation, mediation, conciliation, arbitration, early neutral evaluation, expert
appraisal, and other hybrids are the main ADR processes (Larry OC and Nwosu, 2016).

Third party involves in the disputes to reconcile the conflict without the intervention of the court.
Although involvement of the third party in the conflicts existed for a long time. Alternative dispute
resolution’s concept commence at the end of the 20th century. Before this a common law was used where
advocates of the opposite parties represent their clients in front of un-biased individuals and a group of
people which is called adversarial system. Frustration and dissatisfaction that arose from several factors
which included delay, costs, and expense of litigation characterized the adversarial system of justice.
Therefore, dissatisfaction with the adversarial system led the society to adopt other module to resolve the
conflicts.

Conflict is the part and parcel of every society. Dispute emerges during dealing with one another
between citizen and the citizen with state and government. Parties resolve their issues through court’s
legal process or through the process of alternative dispute resolution that included arbitration, mediation,
conciliation, negotiation, and early-neutral evaluation, among others. The adversarial process of resolving
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the disputes is come to end with win or lose situation which wipe out the social relationship. ADR gave
parties the option to select the arbitrator or mediator, the location, and the process. ADR uses negotiation
and mediation to resolve disputes between parties. ADR and mediation, however, weren't really
appropriate for sentencing procedures. With tools ranging from Family Group Conference, Restorative
Justice, and Distributive Justice Conference, the restorative justice approach dealt with offences of all
severity levels. People were hurt by resolved concerns even though they received their entitlements.
People, communities, and relationships were healed and repaired via restorative justice. Restorative
justice (Restorative Justice), a new and developing trend in the delivery of justice, was a philosophy,
policy, and practise of justice that was inclusive and equitable and gained wider attention on a global
scale (Samu, 2013).

Litigation is the direct way to resolving the disputes among the parties and the ADR is the
secondary to the litigation. ADR is traditional and predominant way to resolve the disputes and the nature
and dynamics of the conflict suggest that ADR processes are useful before the starting of the litigation
process or during the litigation. However, sometime parties resolve their disputes even their case is
pending in the court amicably before the judgement. Quite often parties can still reach some form of
settlement outside the terms of the decision in few cases. However, at this stage their negotiating powers
cannot be the same as before the decision (Larry OC and Nwosu, 2016).

ADR is any type of procedure or combination of procedure which is used voluntarily to resolve
disputes among the parties. These are the main types of the ADR- first negotiations between the parties,
second arbitration and the third one is mediation. It is also used in every type of disputes for instance
ADR in in land use disputes and ADR in criminal justice system (Sullivian and Solomou, 2011). In ADR
usually gives them a mechanism in which the parties have decided to voluntarily engage in various
dispute resolution techniques, as an alternative to formal litigation. The parties generally agree that the
record of the proceedings will be kept confidential, and that if the outcome is not acceptable to both
parties, public litigation may be initiated or resumed. Therefore, ADR seeks to avoid uncertainties,
unforeseen, delays, and high costs that are often associated with traditional litigation, while still offering
litigants a systematic and predictable course of action (Brittin, 1989).

There are several ways to work on disputes through ADR. A common way of ADR is through the
judicially mandated programs for certain type of disputes. In America many state legislatures have ratify
several laws for certain cases which are identified primarily. These kind of laws usually provide a neutral
with full judicial immunity. Another type of ADR is contractual ADR, which is a private contractual
agreement. It has a rich heritage and seems more formal than the contractual arbitration context. There are
two way of dealing with ADR which are determine on the basis of when parties agreed to settlement. In
the post-conflict order the parties agree once the dispute arises and the third party must decide the dispute
without the involvement of the court.

It is significant to highlight that the historical relationship between arbitration and the courts
throughout centuries has dominated questions about the implementation of private contracts for
arbitration conflicts, particularly those involved in pre-conflict agreement. Simply put, such pledges were
primarily viewed as fraud because there were no processes for enforcing agreements to arbitrate; either
party might break the arrangement (Reuben, 1997).

In the early stages of arbitration in mediaeval England, where it was largely utilised by roaming
makers' guilds and merchants to swiftly settle business disputes, enforceability was not a concern. In that
situation, communitarian standards generally served as the means of enforcing arbitration rulings
(Frances, 1952). As arbitration became more common in England and the use of it increased, litigants
more frequently turned to the legal system to enforce private arbitration agreements, first through
mutually signed written documents known as "deeds" and later through conditional bonds, which required
each party to a dispute to include a bond under seal that was enforceable by the oblige whenever any of its
conditions were not met. As an incentive to comply, English courts often set these bonds at higher values,
even double the amount of the loan, which would be fully compensable for non-compliance with the
arbitrator's decision (Reuben, 1997).
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Alternative dispute resolution (ADR) is efficient and informal method of resolving offences with
the assistance of a neutral third party. It has existed in the form of third-party interventions in conflict for
a long time. However, this method of dispute resolution became more formal, systematic, and complex.
Despite this, commission of offences or repetition of offences was an unavoidable element of life and a
feature of every community. In Pakistan, many disputes are still resolved through traditional methods of
adjudication, such as jirgas or councils of elder. Despite the fact that third-party interventions in conflicts
have long been used.

Objective of the Study

The present study aims to achieve following research objectives:

To explore Alternative Dispute resolution in Criminal justice system

To understand the role of mediation in Punjab ADR Act, 2019

To explore practical model in Punjab ADR Act, 2019

To provide empirical evidences based recommendations in Punjab ADR Act, 2019

Theoretical Perspective

Restorative justice theory

Restorative justice theory prescribes a normative framework to reform criminal justice practice. The
framework was founded on perceived flaws in the current retributive system, which focuses on legal
violations, administers punishment through formal adversarial procedures, and relegates community
members to the roles of jurors and witnesses. Restorative justice argued that the system's main flaws were
threefold. For starters, the system was overly state-oriented and rule-driven. Officials and professionals
dominated the process, leaving victims' needs unsatisfied and involving rigid procedures that abstract
offences from the experiences of primary stakeholders. Second, the system was overly punitive and
offender-focused, ignoring victims' and communities' non-retributive restoration needs, which included
the rebuilding of autonomy and trust. Third, the system ignored the need to reintegrate offenders into
society, which entailed providing avenues for offenders to acknowledge and redress the harm they caused
(Dzur & Olsen, 2004). In response, restorative justice theory proposed a reparative (rather than retributive
or rehabilitative) approach to criminal justice, with stakeholder empowerment and restoration as
overarching goals. Because crime harmed people and relationships, restorative justice theory held that
justice required the healing of people and relationships, and that healing was better accomplished through
stakeholder cooperation rather than state coercion. Restorative justice programs attempted to engage those
most affected by a crime and address its aftermath through cooperative dialogues specifically, dialogues
in which offenders were encouraged to make amends, victims were able to request and receive redress,
and the community was enlisted as a source of support and accountability in both parties' reintegration.
Restorative justice 's critique of the status quo was, therefore, a call to change the relationship between
communities and criminal justice institutions to shift each stakeholder's role from bystander to joint
decision maker, and the community's role from passive client to active participant (Braithwaite, 2002). To
support its goals of empowerment and restoration, the Restorative justice theory did not invoke any broad
scheme of political morality. These objectives were deemed to be more or less compatible with various
reparative or punitive policies. Restorative justice theory did not provide definitive justification or broad
guidelines for using empowerment and restoration as normative criteria to evaluate such policies
(Gavrielides, 2005). Restorative justice programs, on the other hand, assumed fundamental social values
that guided their pursuit of empowerment and restoration as goals. These values served as a starting point
for identifying Restorative justice 's normative foundations. Here are some explanations of what these
values are and what they do in restorative justice theory and practice.

Restorative justice system: proposed norms

Restorative justice programs that sought to restore and empower crime-affected individuals and
communities through dialogue-based processes assumed the existence of communal relationships that
could be restored. In other words, the restorative justice ethic was founded on certain normative premises
concerning victims, offenders, and their interdependence: Firstly, victims and offenders were free people
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who were accountable for their actions. Secondly, they were not complete strangers but were socially
connected as community members. Thirdly, as free people, they had rights, such as the right to fair
treatment, that deserved to be respected. Fourthly, they owed it to the community to restore the communal
balance that crime had disrupted. These premises represented assumed values personal dignity, active
responsibility, and interdependent community that served as a common ground for stakeholders to work
together to resolve criminal incidents (Braithwaite, 2002; London, 2003). From these premises and values
came the rules for how victims and offenders should be treated in restorative justice.

1.

2.

Autonomy based on personal freedom; participation in restorative justice programs must be
voluntary; both must be based on informed consent.

Mutual respect and cooperation came in second. Offenders and victims belong to the same
community, and despite their opposing viewpoints, they must be treated as having a common
interest in reaching a mutually acceptable resolution.

The third factor was quality and inclusion. Offenders and victims must be treated equally as
community members and dialogue participants. Though crime disrupted social order, Restorative
justice theory held that wise and humane treatment strengthened rather than weakened social ties
with offenders through ostracism. Restorative justice programs priorities offender and victim
participation and reintegration.

Fourth, there is a balanced consensus. Restorative justice programs encourage offenders and
victims to rebuild the bonds that once bound them to one another and to their community. They
were the primary stakeholders and thus the central role-players in this task, though they required
the assistance of a mediator to reach a resolution and the community's support to put the
resolution into action (Braithwaite 2002). The concept of social trust assisted in capturing the
nature and function of the communal relationships implied by restorative justice programs.
Restorative justice theory says that crime is a breach of basic trust between people in a
community. Its programmes are based on the idea that people in a community already trust each
other (London, 2003). In restorative justice 's approach to criminal incidents, this assumption of
basic trust operated at both an individual and a general level. Individually, because the crime
violated the victim's dignity, justice demanded that the victim's dignity be restored as well as
material, emotional, and social losses compensated. Because crime eroded victims' and
communities' trust in offenders, justice required offenders to re-earn this trust by making
symbolic (e.g., expressing remorse) and material amends (e.g., making payments). On a broad
level, because crime undermined community members' sense of security in society, justice
necessitated re-establishing community members' participation in efforts that reintegrated
offenders and prevented future offences (e.g., through facilitated competency development
activities and organized networks of support and accountability). Restorative justice worked to
reestablish communities as trustworthy spaces where social norms were upheld and people could
interact without fear of force or fraud (London, 2003). The following are the goals of restorative
justice programs articulated in terms of the values of dignity, responsibility, community, and
trust:

a. the empowerment of victims, offenders, and communities, as well as active responsibility
to address crime-related issues, which includes the rebuilding of trust.

b. restored victims' and offenders' dignity and equity through face-to-face interaction and
appropriate reparation; communal trust in offenders through community members'
participation in dialogue, reparation, and reintegration

c. increased community members' trust in society through participation in (or at least
observation of) cooperative restoration efforts. Critics contended that restorative justice
theory assumed non-existent conditions and that restorative justice programs could only
succeed in communities with low crime rates and strong social ties. Critics claimed that
restorative justice was impossible to implement in modern societies where neighbors did
not know or trust each other, social control was most problematic, and criminal justice
reform was most needed (Dzur & Olson 2004; Sullivan, Tifft, & Cordella, 2016;
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Wertheimer 2002). The criticism was based on a narrower understanding of the
community than the restorative justice agenda. In restorative justice theory, community
was not reducible to geographical proximity or subjective interpersonal familiarity;
community existed wherever people came together to solve problems. As such,
restorative justice programmes embodied efforts not only to mend but also to create new
social ties, namely they built on interdependence links that existed-if only implicitly-
wherever people shared an interest in peace and safety (Gaverielides 2005; McCold &
Wachtel 1998). The secularized criminal law we have now is based on ideas of moral
guilt and harm to society.

MATERIAL AND METHODS

This research applies qualitative techniques and method and tries to inquire in-depth insight about issue
that is based upon ground realities. This study has three folds such as interviews of Learned Judges,
secondly, interviews of lawyers, and thirdly, litigants. The goal of this research was to look into the
concept of alternative dispute resolution in Punjab, Pakistan, in order to address the long-term issue of
victim, offender, and community satisfaction. District Hafizabad was considered as a universe. However,
only those cases have been selected that deal with criminal offences.

I aimed to gain a better understanding of the ADR mechanisms used by criminal justice
practitioners to resolve criminal disputes outside of the courtroom. This chapter describes in detail the
gualitative research method used to conduct the study. The parts that interested them were the research
design and why it was done that way, the researcher's role, the method, issues with trustworthiness, and
the summary.

Sample size was ten. A convenient sampling technique was employed. Convenient sampling
technique is a kind of non-probability sampling and is considered the most suitable technique to approach
data in qualitative inquiry. Judges, lawyers and litigants from district Hafizabad were respondents by
using this sampling technique. Relevant data was collected from primary as well as secondary sources.
Lawyers, prosecutors and judges are included in primary sources. Data was collected from primary
sources by using a structured interviews guide that addressed research questions and research objectives.

Primarily in-depth interview method is choice due to its flexibility for both, participants and
researcher. Data of current study is collected through convenient sampling method from 10 participants
through interviews lasting from 45/45 minutes each Learned Judges, lawyers and litigants. Interviews
were recorded and transcribed in all process. After completion of data collection process the data was
firstly transcribed. At second stage, important themes and sub-themes were derived from data according
to research question and research objectives. At last stage, data were analyzed through a parallel method
technique in which responses from both sources of data will be combined to generate discussion and
conclusion.

RESULTS AND DISCUSSION

The researcher applied thematic analysis technique to analyze data. However, findings are in both pre-
decided and emergent themes. First theme of the researchers explores participants’ point of views about
criminal justice system, societal expectation of criminal justice system and its effectiveness. Second
theme of this study is about scope of ADR, suitability of ADR and training of ADR. This theme also
include findings about barriers faced by ADR i.e. lack of authority, training and unawareness. Addressing
clients’ dispute, and community satisfaction is also the part of the chapter. Fourth theme of the study is
about practice of ADR, familiarity, application and effectiveness of ADR. However, the last section of
there search is about acceptability of the ADR justice and it provided the detail point of views of clients,
professionals and judiciary.

Criminal justice system

According to the majority of the respondent’s criminal justice systems deals with crime prevention. It
includes some set of laws and principles. Application of these laws is to prevent crimes. Criminal justice
system also deals with conceptualization of crimes, offences, offenders and punishment. One of the senior
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lawyer claimed criminal justice system is a set of laws to interpret crime and criminality. On the other
hand, one of the respondents reported that criminal justice system is all about laws and application of
laws. He further added that criminal justice system consists of three major parts including police,
judiciary and prison department. One of the judges claimed that criminal justice system is all about
protecting communities from injustice. It also includes a component of conviction and corrections. It
plays a very vital role in providing fair justice in no time. One of the lawyers claimed that criminal justice
system is a process to initiate and maintain peace and justice in society.

Societal expectation from criminal justice system

Data about theme were collected from clients, lawyers and judges to note their expectation from criminal
justice system. However, their expectations were not similar to each other. Clients reported two key
words when asked about their expectations from criminal justice system i.e. fair justice and speedy
justice. From fair justice they mean provision of unbiased justice without any external influence. One of
the respondents from clients reported that | wish to get fair justice without any external influence. He
further added that currently there are many illegitimate practices going on in courts. On the other hand,
clients were also asked about speedy justice. When asked about speedy justice, one of the clients reported
that:

“My case is in the courts since four years. | am spending money and time since four

years. Many problems are hindering speedy justice in my cases. Strikes in courts, judges

on leaves, seeking adjournment by opponent party are few barriers in speedy justice.”

Lawyers were also asked about their expectations from criminal justice system. Lawyers reported
that they want to gain fair and free justice for their clients. One of the lawyers also claimed that there is a
dire need to introduce reforms in current criminal justice system to eliminate external stakeholders’
involvement in court matters. Another senior lawyer reported that currently criminal justice system is not
finding out behind the scene factors of crime. Criminal justice system is only dealing with retributive
justice rather than restorative justice.

Judges were also asked about the nature and role of criminal justice system in Pakistan and the
respondents provided varied responses. They claim that criminal justice system is a complex whole of
laws, prison and police. However, they were of the views that currently criminal justice system is not
working up to the mark. There are many factors behind ineffective criminal justice system in Pakistan.
Fictitious litigation, overburden of cases, strikes and external involvement and influence of lawyers are
some of the factors which are hindering fair, free and speedy justice. Judges were of the views current
criminal justice system is not facilitating free and fair justice. One of the judges reported that external
stakeholders and executive body of state is not facilitating them to provide fair justice. In addition, they
unanimously reported a dire need of introducing reforms to facilitate speedy justice and to overcome
every compiling burden of cases in courts.

Effectiveness of criminal justice system in Punjab

Participants were also asked to provide their opinion about the effectiveness of criminal justice system in
Pakistan. However, the responses of participants including litigants, lawyers and judges did not reported
similar responses. The majority of the litigants claimed that current criminal justice system is ineffective
because of delayed justice. One of the old villagers reported that my grandfather filled a case in 1979 on
land dispute and | am now the plaintiff of the case. Another litigant reported that | lodged first
information report (FIR) in 2003 about murder. Still the case is pending in court. However, many
litigants reported malpractices in courts which hinder provision of justice.

Lawyers when asked about the effectiveness of the criminal justice system reported many factors
which indicate the need of reforms in current criminal justice system. Quality, independency and
efficiency are the key components of criminal justice system. However, the participants reported that
criminal justice system in Pakistan is biased and favoritism exists in courts. Another senior council
claimed that our criminal justice system always favor accused. Accused is the favorite child of law. He
further reported that judiciary is not properly trained as per the needs of time.
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According to the judges, current judicial system in Pakistan is effective and efficient. However,
the stakeholders are not morally sound. One of the judges reported that majority of the litigants filled
fictitious cases in court to tease their opponents and waste court time. Another judge reported that
councils are also not responsible and they also play many tactics to delay justice. One of the session
additional session judges, prosecution department is ineffective and not properly trained to fulfill their
responsibilities and they do not investigate cases which favors accused. One of the judicial magistrate
claimed that investigation officers are unaware of modern investigating techniques and they lack proper
training. They also cannot use modern devices to investigate.

Scope of ADR in resolving disputes

Both lawyers and judges were asked about the scope of ADR in resolving disputes in criminal cases. The
participants were asked about their understating of ADR, suitability of ADR and training of relevant
stakeholders about ADR in Punjab, Pakistan. However, the participants did not provided similar
responses about the scope of ADR in resolving disputes.

Lawyers reported that ADR is a third party resolution of dispute. One of the senior
lawyers reported that ADR is an informal way of resolving disputes with the consent of both the
parties i.e. accused and victims. Another advocate reported that it is an informal system of justice
provision which is speedy, inexpensive and fair. It helps those parties to quickly settle their
disputes. On the other hand, a senior lawyer claimed that ADR is not a formal way of dealing
crimes which delay justice because both the parties are not bound to the decision. In addition, it
can also negatively affect state writ. On the other hand, judges were of the views that ADR
system is a very effective way of dealing disputes but it is not encouraged in our system. One of
the judges reported that; ADR system can help the court to minimize the burden. It might ensure
free and speedy justice with the consent of both parties but it is always opposed by the lawyers
because they think that it can affect them economically.

On the other hand, lawyers were of the views that ADR committee is not properly trained they
can spoil the cases because of their illiteracy and unwariness from laws of handling disputes. In addition,
one of the young participants fears that ADR committee can be influenced socially because of the
community their involvement in local community. There are cases when committee favor rich and
influenced parties.

Suitability of ADR in coping heinous crimes

Both the lawyers and judges were asked about the suitability of ADR to deal crimes. However, both the
lawyers and judges unanimously claimed that ADR is suitable in resolving disputes except dealing with
heinous crimes. Criminal, civil and financial cases can be dealt using ADR practices except those cases
where the nature of the crimes is heinous and state is a complaint body. One of the lawyers reported that
ADR cannot effectively deal heinous crimes because heinous crimes affect society very badly. On the
other hand, a senior judge claimed that ADR is an effective and suitable way of dealing minor crimes but
major crimes including heinous cannot be referred to ADR committee. Another judge who was in favor of
ADR claimed that ADR should be applied based on the initial screening of cases by judicial officers.
Judicial officers can refer cases to ADR committee based on the nature of crimes. In conclusion, ADR is
selectively suitable for dealing crimes but it is not suitable in dealing heinous crimes.

Training of ADR in Pakistan

When asked about the provision of training of ADR in Pakistan. The majority of the research participants
reported that there is not training mechanism, method and institution for ADR committee. One of the
lawyers claimed that ADR committee is mostly composed of illiterate individuals who are not trained in
laws and relevant practices. They cannot understand the complexities of laws and cases. On the contrary,
one of the senior judges claimed that ADR committee is informally trained in their local community. They
are trained by their fathers and forefather. They are well aware of their community. Therefore, it is not
necessary to provide them formal training. However, the majority of the participants were of the views
that training should be mandatory for composing ADR committee.
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Barriers of ADR

The research participants were asked to provide their opinion about the barriers faced by ADR in
Pakistan. Both the lawyers and the judges were of the views that ADR system is facing many barriers in
Pakistan because of its informal nature. The whole system of the ADR is based on informal way of
dealing crimes and disputes. Therefore, it cannot contribute effectively in legal system. In addition, ADR
committee is also not techniques and it also faces technical issues when dealing disputes. Similarly,
acceptability of the ADR in the presence of judicial system seems inappropriate. However, the barriers
can tackle with effective planning and execution.

Lack of authority Lack of training
Barriers
Low confidence Don’t produce legal
precedent

Lack of Authority

Research participants claimed that currently the ADR system is not effective because it is facing many
problems including lack of authority. The committee members of the ADR are appointed informally and
they do not lack any authority. In other words, they cannot force parties to accept their decision.
However, social pressure and moral obligations can force parties to accept the decision taken by ADR
authority. One of the lawyers reported that it is the lack of authority of the ADR committee which cannot
force parties to accept their decision. On the other hand, one of the senior judges claimed that lack of
authorities it one of the major shortcomings of the ADR committee. In conclusion, ADR system can only
be make effective by empowering ADR committee legally.

Lack of training

ADR committee members are not formally trained to deal dispute resolution which makes them
ineffective in their community. The members of the committee are not trained according to the needs of
time. They are only informally trained by their family members. One of the judges reported that lack of
training is one of the major barriers of effective ADR implementation. On the other hand, a senior lawyer
reported that committee members of ADR are not trained formally but informally. The majority of them
are illiterate and unaware from relevant laws. However, it was a consensus among the participants that
committee members of the ADR should be properly trained to make them effective.

Unawareness from legal procedure

The majority of the participants reported that ADR committee is facing barrier just because they are not
aware and literate in legal procedures. The majority of them are unaware about legal clauses and their
unawareness makes them unable to calculate risk factors involve in legal matters. One of the lawyers
claimed that the majority of the members of ADR committee are not legally literate and how they can
manage legal affairs. On the other hand, the majority of the judges were of the views that legal illiteracy
do not hinder their ability to solve disputed matters of parties. Committee members are well aware of
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social setup of their community practices. They can take up issues quickly and can ensure fair and free
justice.

Addressing clients’ disputes

Research participants also provided data about the ability of ADR in addressing clients’ disputes. The
majority of the research participants reported that ADR can resolve their issues effectively. However, the
lawyers reported many such incidents in which their clients adopted third party dispute resolution. One of
the lawyers reported that it is my first attempt to settle dispute outside the court because court justice is
costly justice. In most of my attempt | was able to motivate my client to opt alternative dispute resolution.
Another lawyer claimed that many of my clients settle their dispute off court and they save their money
and time effectively.

On the other hand, there are many incidents in which clients decided to opt off court settlement.
However, this practice is based on the mutual agreement of the both the parties. One of the clients
claimed that | asked my opponent to decide dera to settle our land dispute but he refused to settle matter
off court and now we are in court since ten years. We are spending money and wasting our time. Another
client claimed that minor disputes should be settling off court because they can be resolve with little
effort. On the other hand, one of the lawyers reported that minor crimes and all the other crime which do
not involve heinous crimes can be settled off court because they do not affect overall community. It means
that ADR practices are helpful in addressing clients’ needs. However, the lawyers seem discouraging
clients to opt for such service but community as whole and clients were of the views that such services
should be make the part and parcel of our judicial system.

Community satisfaction in Public Justice

When the research participants were asked about community satisfaction from public justice, they
provided many varied responses. However, the majority of the participants were of the views that
community overall is not satisfied from public justice at present. Currently, the community overall and
litigants are very disappointed from the provision of delayed justice. In addition, the poor segment of the
society cannot tolerate heavy burden of cases in court. Economic factor is forcing litigants to respond
negatively towards public justice. The majority of the clients reported that they are unsatisfied from
public justice. Similarly, the majority of the lawyers were also unsatisfied from public justice but they
were optimistic because of the inclusion of reforms. On the other hand, the majority of the judges claimed
that they are satisfied from public justice.

The majority of the judges reported that public is satisfied from public justice in current situation.
One of the judges reported that when he passed judgment, complainant was very impressed and he
blessed me with many prayers. Another judge reported that whenever any mishap happen, everyone
decide to consult court for resolving their issues. Community still believes in judiciary. However, clients’
remarks were not consistent with judges’ remarks. Clients were not satisfied with the performance of
judges and their role in public justice. The majority of the clients were of the views that their matters were
not properly investigated and they did not receive any remedy. It means that judges are not well aware
about public sentiments. When asked about public’s negative remarks, the majority of the judges were of
the views that they are not judge to judge public sentiments but they have to judge cases according to
legal provisions. Judges are not meant to be affected by sentiments, likings and dislikes but laws.

In conclusion, the majority of the study participants were not satisfied from judiciary in term of
public justice. However, relevant stakeholders were well aware about these remakes and public’
perception. However, judicial officers were in favor of introducing reforms in this matter to make public
satisfied from judiciary.

Practice of ADR in criminal justice system

The research participants were asked about the practices of ADR in criminal justice system. The research
participants claimed that Pakistan is the first country which took this matter very seriously. Pakistani
government legislate this matter in criminal justice system. Pakistan is the first country in the world
which legalized ADR in criminal justice system. One of the research participant reported that ADR is a
very effective mechanism which is recognized by state in Pakistan to overcome ever compiling cases in
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courts. However, practically ADR services are not available in Pakistan. Although legislation of ADR is
complete but practice is delayed because of diverse factors which are beyond the scope of current study.

Familiarity of ADR practices

The research participants were also asked about the familiarity of ADR practices in Pakistan. Both the
clients and lawyers were asked about their familiarity with ADR practices. However, the findings of
present theme indicate that that majority of the clients as well as lawyers were well familiar with ADR
practices. It means that the majority of the stakeholders are well familiar with the ADR and many of them
reported such incidents in which they resolved their issues using third party. However, the application of
third party dispute resolution is face many problems. In conclusion, findings suggest that majority of the
community is aware about the ADR because of their traditional understanding of dera system in Punjab.
In addition, the majority of the clients when asked about ADR uttered the word dera instead of alternative
dispute resolution. However, they were of the views that dera system in Punjab is getting weaker day by
day because of the lack of reliability and effectiveness of their decisions.

Interpretation of ADR practices

The majority of the research participants reported that ADR practices are positive in nature. The majority
of the clients were of the views that ADR practices needs to be applied at wider level to enhance positive
aspect of alternative dispute resolution. However, there are few research participants from lawyers’
community who were of the views that ADR practices are not legal and legal position of the decision
taken in alternative dispute resolution is questioned. In addition, there are many incidents in which such
community take decision which are anti-state and against the laws concerned to those social issues.
However, one of the litigants claimed that enmity an only be settled in alternative dispute resolution and
there are many incidents in which dera system effectively settle down the disputed matter between
enemies who had been fighting since years. In conclusion, the majority of the research participants
interpreted alternative dispute resolution practices in positive and optimistic way.

Application of ADR practices

The research participants of the present study were of the views that application of ADR system is
possible in dealing criminal cases. One of the senior judge when asked about the application of alternative
dispute resolution practices reported that alternative dispute resolution is very encouraging practice and
it can be used for a wide range of cases and disputes. On the other hand, one of the lawyers claimed that
it is not possible to apply alternative dispute resolution in every dispute but its application can be made
successful with some efforts. However, it also requires some reforms. In conclusion, application of
alternative dispute resolution is possible but its application and effectiveness can be enhanced with proper
legislation for successfully implement alternative dispute resolutions.

Effectiveness of ADR
The research participants were also asked about the effectiveness of alternative dispute resolution in
handling criminal cases in Pakistan. The majority of the respondents were of the views that alternative
dispute resolution is an effective system of dealing criminal cases. One of the lawyers claimed that our
criminal justice system is very slow in handling cases and justice is delayed and costly. However,
alternative dispute resolution is one of the most inexpensive and speedy way of handling criminal cases.
On the other hand, one of the clients reported that alternative dispute resolution can successfully handle
cases in very quick time and it does not involve cost which is suitable for even the poor segment of our
community. On the contrary, one of the research participants reported that:

Currently criminal justice system in Pakistan seems ineffective and there is a need to

make is speedy. Alternative dispute resolution is one such option which can minimize the

burden of cases in courts and can effectively handle many cases which are not heinous in

nature.
In conclusion, every research participant claimed that alternative dispute resolution is an effective way of
dealing many disputes which take much time, energy and public funds. However, few research
participants also claimed that this system can be made more effective by linking it with formal legal
system.
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Acceptability of ADR justice

The research participants were also asked about the acceptability of alternative dispute resolution in
Punjab, Pakistan. However, the findings of the present study indicated varied level of acceptability of
ADR in criminal justice system of Pakistan. Acceptability of clients, professional lawyers and judiciary is
different which is as under:

Clients

Litigants were also asked about their acceptability of alternative dispute resolution. The majority of the
litigants were of the views that alternative dispute resolution is as per their needs and as per the need of
the time. One of the litigants reported that litigants always with to pay less and get fair and speedy justice.
In current situation they are unable to fulfill their desires. Therefore, it is the need of time to implement
alternative dispute resolution. In addition, one of the clients reported that alternative dispute resolution is
one of the cheap options to gain fair and free justice therefore; it should be applied in Pakistan with
support from state. It means that litigants are in favor of applying alternative dispute resolution.

Professional

The present study also took data from councils to explore their views about the application and
acceptability of alternative dispute resolution in Pakistan. The majority of the lawyers are in favor of
alternative dispute resolution. However, they also demand some changes when applying alternative
dispute resolution. One of the lawyers reported that alternative dispute resolution is a very good
mechanism to gain free and speedy justice but its ability to provide fair justice is debatable. Similarly,
another lawyer was worried about the ability of the committee members of alternative dispute resolution
because of their illiterate and legal unawareness. It means that alternative dispute resolution is also
encouraged by the lawyers. However, their demands and fears can be managed with some practical
measures. In addition, they also want to link their involvement in dispute resolution committees.
However, their involvement can make this informal system more complex and it will also complicate the
ability of alternative dispute resolution to provide free and speedy justice.

Judiciary

The researcher also consulted judges to explore their point of views about the acceptability of alternative
dispute resolution in Pakistan. The majority of the judges were of the views that alternative dispute
resolution should be applied in Pakistan. They were of the views that currently courts are overburden and
most of the cases are of fictitious nature. Such cases are wasting court time and energy. However, with
practice measures, minor cases and all those cases which do not involve state should be handled to
alternative dispute resolution committee. However, litigants should be allowed to refer their case in courts
if they were not satisfied from their decisions in ADR committee. In addition, a legal link is needed to be
established between both court and ADR committee. Court should refer the case to ADR committee. In
conclusion, all the judges were in favor of adopting alternative dispute resolution.

CONCLUSION

The aim of this study was to advance knowledge of the alternative dispute resolution (ADR) process used
by practitioners to resolve criminal disputes instead of the conventional legal system. The discovered gap
in this study was addressed using the qualitative research method. Interviews were conducted using this
strategy with experts in Pakistan's criminal justice system, including judges, attorneys, and law
enforcement officials. In light of this, the study fits the exploratory research paradigm. For qualitative
research projects that included “examination of documents, interviews, and observation," the exploratory
research design was deemed appropriate. A significant public concern that has led to countless research
over the past few decades is how criminal disputes are resolved. ADR was a mechanism for resolving
disputes outside of legal proceedings. According to a review of the literature, the delay in the judicial
process prevented the Pakistani judicial system from dispensing justice in an effective manner. This was
made worse by the lack of knowledge about how ADR assisted in the resolution of serious criminal
charges. The qualitative research strategy used in this study was justified by the fact that there was a
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dearth of quantitative data on ADR implementation in Pakistan, making it acceptable for a study of this
nature.

The study's focus was on the issue of Pakistan's restricted use of ADR for serious crimes.
Informal strategies for conflict management, such as ADR and conventional dispute resolution
mechanisms, have become more popular because formal conflict management mechanisms were not
always efficient in managing conflicts. ADR was suggested as the ideal means of resolving disputes in
Pakistan because of the general population's persistent poverty, widespread illiteracy, lack of access to
justice, the expensive expense of attorneys, as well as their scarce availability.

For this study, 10 people in total were interviewed. This sample size was justified appropriately in
the section on data gathering. Participants in this exploratory study comprised lawyers, judges and
litigants. The participant interviews were challenging and took, on average, 25 minutes to complete. The
case of participant P1, which lasted for around 34 minutes, stands noteworthy in this regard. I made an
effort to ask more follow-up questions where it was acceptable given the participant's response and the
situation in order to learn more about the phenomenon under consideration. The Bentham's (1843) theory
of judicial organization and adjective law served as the theoretical foundation for this study, with
additional contributions coming from the cognitive behavioral theory and the re-integrative shame theory.
This study helped the stakeholders lawyers, litigants, and criminal justice professionals understand how
ADR can be used to settle criminal disputes and therefore lessen the backlog of cases. The study will aid
in setting the priority for ADR in the administration of the criminal justice system. This study will act as a
springboard for additional investigation into the application of ADR in Pakistani criminal justice adminis-
tration.

RECOMMENDATIONS

Some suggestions for supporting the informal justice system (ADR) of fairness through negotiation,
conciliation, mediation, or any other mode are as under

Add provision about the awareness and education of the general public.

Political and Policy frameworks should be manipulated according to the needs to enhance the awareness
and campaigning about the ADR in general Public.

Training of the judicial officers and lawyers about ADR in criminal justice system.

he lack of interest on the part of judicial officers is due to the reason that they are not given proper
training and if any, then that is not given by keeping in view the circumstances of our own country but
highlighting international practices only while both are necessary to be explained. There is a dire need to
establish training institutions where not only judges but also lawyers and even common educated people
interested in the said field should be encouraged to take long term trainings instead of arranging short
term trainings which is not so much useful, and the targeted result is not achievable.

The Punjab ADR act 2019 which exists only on paper, need to implement this law practically

Since 2019 after the ADR legislation 2019, this Act only exist in the legislatures file. It is the need of the
time to implement this act in the society practically.

Add provisions about international model of ADR in criminal justice system in the Punjab ADR Act
2019.

Adopted ADR models like victim-offender mediation program, family group conference, community
dispute resolution programs, victim-offender panel, victim assistance programs, and community crime
prevention programs.

Out of court settlement between the parties in criminal matters should be accepted by the court.

The traditional systems of Panchayat and Jarga must be incorporated in the judicial system through
proper training. They must be administered charge law enforcement agencies to carry out the work.
However, the courts must accept the settlements done by the parties with free consent.
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Reasonability of the lawyers

Criminal justice practitioners must ensure that the victim, offender and community should be involved
during the reconciliation process. It is important for the mediation process to involved all the stake
holders. The mere representation or proxies of the parties involved in the dispute is not enough.

Avrbitrators remuneration

Effort should be made to encourage the payment of adequate legal fees to the arbitrators who involved in
ADR process in criminal justice system. This remuneration encourages criminal justice practitioners and
other stake holders to utilize ADR for the settlement of criminal disputes within Pakistan. This was one of
the contributory factors to the limited use of ADR within Pakistan.

Rehabilitation and reintegration of the parties

Effort should be made to ensure the rehabilitation and reintegration of the offender back into the
community is given adequate attention. This is just as important as the restoration of the victim in the
society.
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